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5 December 1967 


The Honorable Frank M. Wozencraft 
Assistant Attorney General 

Office of Legal Counsel 

Department of Justice 

Washington, D. C. 20530 

Dear Frank: 

Thank you very much for your review of our draft 
letter on S. 1035. We had hoped to stay objective on the 
matter, and your comments will be helpful in that regard. 
I also appreciate the copy of the Attorney General's letter 


to Senator Ervin, which we had not seen before. 


Sincerely, 


s/ 


Lawrence R. Houston 
General Counsel 


Y 


cc: Legislative Counsel w/copy of incoming 
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elyvil sarvice status or eligibility for enpLoyment in the 
executive branch to gibmit to any interrogation or examina~ 
tion or psychological ox polyyragh test concerning certain 
matters of 4 personal nuture. A Board on Employees" Rights 
would be created to POU CEETESGE complaints of violations 
or threatened violations. The Boz ar s whose three members 
would be appointed by the Proaiden t by end with tha advice 
and consent of the Senate, would be enpowered to issue 
eeuse and desist ovdexs, to saek to prevent an unlavful 
act by conciiletion and uersussion, and to order the re= 
moval of or suspension without pay of an offending officer 
ether than an officer app eae by the President by and 
with tha advice and consent of the Senate. Any final de- 
termination of tha Board seule be subject to judielal re- 
arpes In addition, tha bill would pexmit civil actions 
in U. 8, district courts to prevent a ehecevencd violation 
or to obtain redracs against the congequences of a violation 
xecardless of whather the SeEcteved party had exhausted 
administrative remedies. 


Tha prohibitions contained in the bill, insofar as XS 

they are circumseribed by proviscs alimninating certain : 

possible lnterpretations which would be harmf fil to the 
effective operations of the Goverment, represent a sub- 
stantial improvement over the penera prohibitions pet 
fovth in &. 3779, of tha O9th Convrags, whlch was similar 
in purpose. to the j prasont bill. As with retpect to $. 3779, 
the Department stronzly supports the purcpoce of the bill 

to maintein the dignity of individ ase in Government sere. 
vice by protecting | them from ulnieceséary ox unjustified 

exoachment upon their personsl pit vacy and freedon. 

Ne syerthaless, it is our view that iapxvovencnats in this 

area should mot be attempted by prescribing eviminal penal~ 
ties. It le also our view that tha adcinistrative and 
civil remedies provided by this bill would constitute an 
unnecessary burd ef, upon the Governmaent. At the saue tine 
enactment of 8. 1635 micht dmvsir the ability of the Govern 
mont to eeetoen maay Llecltimata functions because the 
broad and vague lensuese of a musber of the prohibitions, 
sowavexs clroumscribed to preclude certain unintended intere- 
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‘\.:: 3 to the securlty and protection of the Government, to the ade 
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“, to affective mail enforcement. ; 4 ig a es 


pe Although wa couslider thet the eustoyes etait which 
-:. the biLL seeks to protect are adaquately safeguarded by 
-.)\) @abeting lew and Executiva branch policy and practices, 
oo! we geld nok ba opposed te onactment of the bill ££ revised 
-' te satisfy tha foregoing objections. Wo understand that — 
(i <in)  ¢ghe Civil Service Comaiseion is suggesting te this Com ~ 
‘lol titcea specifile changes in this respect. Consequently, 
.0) ¢hds rapert will Linkt itself to those aspacts af the Re 
ot BALL dn des present form which ere of particular concern” 
aes us in the context of our responsibilities. wipes 
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ar) information Kegarding an employea's raca, religion or 

“-) gathonel origin, adds nothing to present protections in 

i: this area and may prevent tha Government from obtaining 
:,: dnfoxmation which would ba valuable ta solving disorininae 

tion prohless. fxdating Federal law orphibits direriatnation 
 haged on the grounds enumerated in the tection 1(a) pro- 
" “pi bteton and empowers tha President to promulgate rules ene | 
os. £oxrelng tha declaved nondiscrimination policy. 5 U.S... 
»'  JISL (1966). Moreover, the reporting of vaca, religion 
. @ad notional origin way bo helpful in gathering Legitinate 
+ daformation that - ‘com nesist in exposing areas where dise 
oy SEMEeE Seay otherwise invisible, may axlst. 


a ; The experience of the bepartmant re enforcing various 
- “‘Lawa ciaiant racial discrimination ia that racial statistics - 
_- @8@ extremely helpful in identifying tha areas whera dis« 


‘+ hee sometimes hampexed effective enforcement. In tha past. 

,, 4% some areas, cuch as voter reglatretion, it often would 
have bean impossible to prove discrimination apaxt from the ge: 

< ccoubentels which ae to be. 5 ae at eines iarnegar Thies... 
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and canes against private employers and unions under Title 


- VIE of the Civil Rights Act of 1964. In the area of governe 
monk employment the statistics, {f maintalocd, will enable = 


department and agency heads readily to make a prelimivary = 
determination whether the nondiscrinination policy fa being 


(- . gatried out aad to identify those arene where further tne 
i.) Westigetlon ox other action seems te be needed. 2 


ao + The countervailing privecy toterests do uot seem very _ 
— weichty. A person's "race", ag that term is used for 7S 
| goverment employment purposes, te ordinarlly self-evident = - 
te amy observer and can hardly be deomed a private matter, 
: That, of course, Ls not true with respect ta religion or 
mational origin, and commulsory disclosure of Chis infor» — 
> mation mey run soumtey to saua notlona of privacy. Revere 
., theless, in rucognltion of such considerations, ve would |. 


gents objeat to providing that ££ an applicant ox employed — 


affiruatively objects to declaring his race, riligion, or 
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wot believe that the privilege to refuce would be bivoked | 
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-. Béeicability of tevoring criminal penalties upon conduct 
which te sa closely celated ta the normal required activi« 
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i oa it is questionable, also, in our opinion, that the 
| prohibitions contained ia the bi1L meat the standard for |. 
7. peed fiedty in eximinal law established by the Suprese = 
2 one eee : “That the terna of a penal statute Cer eee 
ae “""  graating a new offense must be sufficiently - PP oes 
|. explicit to inform those whoa are subject So 
> “Pe what conduct on thety part will render 
>, them Liable te its ponalties, ie & wolle i ae 
ou i} gegogafeed requiremont, consonant alike es ee 
.s hth ordinary notions of falr play and the ee 
2 05 os petted rules of Law, dnd @ statute thich — Pag cea tae 
(jt: efther forbids or requires the doing of an 
3. | @ee in temas so vague that maa of comnon 
intatlipence must necessarily guess at its 
meaning and differ as to ita application, — 
vinlates the first essential of due process a 
eo oe! Soonsily v. Gomera] Conptruction Cos, are wie 
269 U6. 385, 391 (1926). ae “tp 


- > fm ewample of the objectionable indefiniteness of the bill | 
, 4g the sveeping prohibition iu section Lc) apainst requests | ee 
l 2 ow directions to participate in non-joberelated activities, § - 
Jeo) 3e gaukd be eonstruad to prevent as employer from asking an 
oc. empLoyae to supervise or aseiat in such projects as the gounval 
| @ombined Foderal Fund Cawpaisn, periodia blood drives, or the 
U8, Savings Bond participation progran. ee 


B Wa question the desixability of the pzovislona Im the 
ll for adminintyative ond elvil remedies, | The establish —_. 
>> went of a& Board on fmployees’ Rights would duplicate exist~ 
tag grievance procedures in the executive branch and Lutere 
> fare with agenay operations, ‘The provielong of ‘section 5, 
“58 geptleularly thosa permitting damage suits ixxeapective of 
' . the actuality or amount of pecuniary Injury, would subject 
2 Govermmat officials to the harassment and inovitable harards 
oo). af windletive om t1lefounded civil suite, Im addition, even a 
> $# evil remediea ghouid be appropriate, they shogld be made 
available only after adsinistrative relic£, procedures have Oo eT 
been exhausted, ‘The bill, however, would afford an aggrieved * 
. gugloyea the right to go directly Into covet, thus ignoring 
> the elsborate adninistrative procedures which would be made 
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- @yailable to him under section 6 or any other administrative :} 

' remedies available to him. To permit an employee to sue in 
court without exhausting available administrative remedies 
undoubtedly would promote litigation, some of which in- 
-.. | evitably would result in a waste of valuable court time and 

'' administrative expense. ji 


oes ‘The Bureau of the Budget has advised that there is 
“bono objection to, the submission of this report from the starid- 
+ point of the Administration's program. 90°) 1 7, 
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